SUPREME COURT.

L ——————
Tueaday, Beptember L,

ADNOURNED PULL COURT,

Betore thelr Honours the Chief Justice (Bir
8. W. Grifith), Mr, Justice Cooper, and Mr
Justice Real.

Heodle and Auother v. Qualtrough and
Another.

Mr. Btumm, with bim Mr, Fewings (in-
structed by Messrs. Althow and M Gregor),
for the appellanis; Mr. B. M. Lilley (in-
structed by Memsrs. Roberts and Roberts)
for the respondents.

This was an appeal from the judgment of
his Honour Mr. Justice Chubb in en action
brought by Willinm James Headle, Lucy |
Hendle, and Wm. Jobn Helrdsfield against
Walter H. Qualtrough and Ellzabeth Qual-
trough. The actlon was tried at the Civil
Sittings of the Bupreme Court In June last,
The plalotiffs then sought to enforce against
the defendants (1) an alleged resulting trust
In land In thelr favour. (2) An express |
trust of land in their favour, and slso @

pargl declaration of trust mu thelr favour

of the sum of £350 each. The
jury found  amgainst the plaiutiffa
on the fret and secomd clalms, and

against W.  J, Helrdsfield omn the third.
With regard to Luecy Hendle they found that
on or about December, 1880, the defendantis
bhnd declared themselves tu be trustees for
her of & sum of £350 and of certain Jands ;
that the defendants pald her £25 of Lhat
sum, and expended the remaining £325 in
thé purchese for her of m plece of land |
which bad been eettled by defendanis In
trust for her for Jife with the remainder
to her children in fe¢, and with ultimate
remainder in fee (o defomdants : and that
the £ aod the land so purchased and
settled were not a gift from defendants.
On thore findings his Honour considered
.that the svidence showad thers was a trust,
oot for & eum of money simply, but for a
sum of money to be laid out by the domor |
in lapd for the benefit of the donee, or, (o
other wordsa, a trust in land of the value of
£380. His Honour held that thers was
not the requisite evidence to establish a
trust of that mature, and gave judgment for
the defendants, with costs. ‘The plalntiffis
now appealed from that degision, and de-
clared that In ithe evidefice they wers on-
titled to judgment, and in the alterpative
they asked for a mew trial.

After argument,

The Chief Justice, In delivering judgment,
suld the plaintifs were two children of WIi-
llam Helrdsfleld, who died In 1980, Hi=
wife was the slster of Mrs. Qual‘rough.
In 1806 Heirdefield made an spplication to
bring a plece of land In Fortitude Valley
under the provislons of the Real Propertiy
Act, and reguested thet the title should
!ssue in the name of Qualtrough, his wife's
&lster's husband. ‘The plaintiffa alleged
that this was a transfer without consldera-

tion, and consequently there was a Tesuliing
trust in favour of Helrdsflsld—that waa to |
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tion, and consequently there was a resuliing |
trust In favour of Helrdsfleld—that was to

say, that Qualtrough moguired the land as

trustes for Helrdsflell. ‘The jury negatived

that, They were of opinlon, and {hey found

as & fact, that Qualtrough gave £80 for ihe

land, and It appeared that that was about

the value of that Iand at the time, and ithe

contribution to the Insurance Fund was pald |
on the basis that the land was worth £80.
Application was now made for o new trlal

oh the ground that the finding was agalns:

the evidence. ‘There was, however, direct |
evidence that nf{ ike time that price was
agresd upon as the conslderation to be pald
for the land. “Whether that would have
bean encugh to have gone to Lthe jury to
establish a resuling trust might be doubted,
It was sufficlent for them (their Honours)
o iy that there wis ample evidence oo
which they could have found, if they bc-
Neved it, that there was no resulting irust.
| There was some evidence perhaps to show
| that the truat was not for Helrdsfleld at all, |
but for Helrdsfleld's children, but there was
ample evidence of no resulting trust 'n
fevour of Helirdsfleld. Helrdsfield diad iniee-
tate. Qualtrough on his death devised ell
| his property to hls wife and son. This
property was sold, and the defendants, with
the consent, apparently, of the membars of |
the famlly who were Interested under Qual-
trough's will, divided the proceeds, or o
great portion of . amongst the childreq
of Helrdsfield. Lucy Hendle made an aler-
pative clalm as to £350, which would be her
share an one of the children of Hefrdafleld,
but the defendants constiuted themsclves
as trustees of that sum for her. Az a mat- |
ter of fact. they bought ber a property, |
or eonveyed a property to trustess for her,

which was valued at £325, and they gav=

ber £25 in cash. Bhe alleged that this

£326 was hers, and that they had comstl-

tuted themselves trustees for her, and she

was entitled to have th&t money now, or jis

value, absalutely for herself, the conveyaaco |
of the land mot having been for her ex-
clusive benefit. It appeared to lim (the
Chief Justice) that there was no evidenece
of any intention on the part of Mrs. Qual-
traugh to declare bersalf a trustee for Lucy
Hendle. The learned Judge was of opinlon
that the words used by ber, and deposed io
by Mre. Hendle, indlcated the creation of
a trust in land, which, under the Starue of
Frauds, required to be in writing. He (ihe

e ———
Chief Justice) could not see any evidence
of u declaration by Mrs. Qualirough that
she was & trustes at zll, so that on that
point it appeared to him that there wna mo
ovidence for the plaintiff to wo to the jurw,
The defendant asked for a nomsuit, but the
plaintiff chjected. [ there was no evi- |
dence for the plalotiff, the Judge shouid |
bave dirscted Judgment for the defendants. |
He had entered judgment for the defen- |
dants, and it appeared that his Judgment |
‘wis the correct one. The appeal, therefore, |
would be dismizsed with costs,

[
Mr. Justioe Cooper and Mr, Justice Real |
concurred, [

Q.N, Bank, Limited, v. Queensland Trusiees
Limited,
Mr. B. M. Liller. with him Mr. Shand
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Mr. B. M m:um:dimn ghand
. B. M. ey, wit Mr. n
(instrucied by Messrs, Flower and Hart),
for the plaintifs; thie neral
(Hon. A. Rutledge, @.C), with him Mr.
Stumm  (Instructed by Messrs, Thynne and
Macariney), for tbe defendants.
This wrs an action between the Q.N. Bank,
ﬂ::!:, :.::i the Queensland Trostees
ed, with respect to a guaranige given
by the late Mr, W. H. Baynes to m:ul-:l ad-
vances {o thy Graziers' Bulchering and
Meat Expor: Company. The Queensland
Trustees were sued as execulors of the will
of the decensed gentleman. The amount for
which the bank claimed they were liable was
£16316 3s. 8d. The action was callad on
before his Houoour the Chiefl Justice on the
156tk August, when an application was made
on bebalf of the plainuUf® to amend tLhe
pleadings in certaln respects, gand on behalf
af the defendants for an adjournment on ac-
count of the ubeence of witnesses, The
case for the plaintiffsa was that on 5h Oc-
tober, 1896, the Gruglers' Butchering Com-
pany then being Ilu difficulijes, Mr, Baynes
gave & guarantee for further advances to
them to thea smount of £J5,000. On the

ofr. D). Q. Stuart, then secretary at the head
office of the bank. This document was 1o
the following effect :—" With reference to
¥our Interview with our generi]l mahéger
and myself ‘this morning, 1 have to confirm
the resultsa as follows : In conslderatlon of
your baving suaranieed repaymept of ad-
vanoe: mades o the Oraziers’ Butchering
Company wup to the amount of £15,000
gterling, the baok agrees (1) tao allow the
debt standinFe at old naccount—namely,
| £3%.08T 17Ts.—lo remaln at that fgure for
twelve months from date, f so required ;
(% that the [imit of overdraft at No. 2 ac-
rount shall be £6000 ; (3] the rate of in-
terest oo both accounts shall be § per cent
per annum ; @4 that, provided no act of
insolvency ig eommitted by the firm, and thes
busioess comlivues to be carrled on, the
bank agrees to refrain from calling up any
portion of the abovenamed advances during
iwelve months from Lhl# dale ; (5) that Mr.
Willlam Baynes may, at eny llme oo the
permanent reductlon of the Indebledness of
the firm by not less than £&0M below the
above arranged [imits, obtain a release from
bis labllity under the guarantee for a llke
mm.'” The two documents foarmed the
bugls of the present actlon. ‘The chlaf de-
fence was tha* the guaranties was rendered
void by the plaint(f sompany advancing be-
‘yood the limit Bxzed by the letter. Certaln
questions of law arising on the comstruction
of the two dCecuments, the Chisf Justice,
after adjourning the hearing, made an order
for these guestions Lo be argued before the
Full Court, bef re the trial of any gquestions
af facl, if aoy, arose, These gquestions were
:—ﬂl Whether, nssuming that the two docu-
ments of the #th October, 1896, (ogether con-
|stituted the contract of guarantee between
i the plaintiffs apd the late W, H. Baynes, It
ls & defence to this sctjon to show that the
plaintifs allowed the overdraft of the
Grazlers’ 'Butchering (lompany at the No. 2
account to ex~eed 00,000 T (2) Whether oraj

same date as lbe guarantee was given, &
letter was sent to Mr. Baynes by the Inie
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account to' ex~eed E00.000 T (2) Whelher oraj
evidence ia wdmissible to show the sense
In which the words " limit of overdrafi™ in
the letter were used and undereiood by the
partita thereto ? and (3) Whether, sssuming
that the decuments together constiluted the
contract of guarantce between the plaintiffs
and the late W. H. Baynes, it {8 competent
for the plaintiffa to clalm to have the letter
rectified on the groind of mutual mistake
by siriking out part thereaf, or by subetitut-
Ing other words for certaln worda contalined
therein, and Lo recover upon the contract
as o rectified ? £

Mr. Lilley said the plaiotiffs had appiled
to amend their pleadinge in order to ralse
the defence that if the letter bore the con-
structlon put wpon It by the defendants It
was & mistake, and was not the contract
made beiween the paritles. They asked (o
he allowed Lo plead mutual milsiake, and ob-
taln a rectification of the jnstruments of thei
Euarantec. |

Mr. Justice feal : How can ¥ou hive a
mistake Ip a gusrantes unless you allege
fraud 7 You may guarantes a8 much as
you like. but If you do not put It Imio
writing you are not bound by it.

Mr. Lilley =aid the guarantee was In the
ordlnary banking form, but a letier was
written at the same Ume, and the court

| ware peked {o assume that the two docu-

menta formed the guarantee. There was,
however, an Impression In the letter which
waa never Iotemded to be In the contract.
The guestion was whether that document
could be rectified, and the plaintiffe =till
sue upon the coniract. As to the #frst
question, he contended there was an ordi-
nary rule for the construction of contracts,
which was that you must Interpret a con-
tract Im such o way as to give effect to
every word of it.

The Chisf Justice : Tf you can. Some-
times you cannot, and then the gquestion is,
Which words are to go ?

Mr. Lilley rontenfed that the words, “‘and
further ngree (hat you may advancs any

| amount bevond sueh sum of £15,000 to the

principal, snd that this guarantee shall
plways be a cvontlouing and standing guar-
antee for the balance,”” were quite Incon-:
sistent with the lmitation In ihe gecond
document that the amount of the account
should not excesl £50,000. i

Mr. Justice Real : What will be the result
f il ?
Il[r‘ Liltey =aid the result would ha'
{hat the printed dncument, whick was the
contract between the partles, must siand,
He contended that the limitation wWas never
jntended to be put in the letter, What
was intended was that the guarantor should
be llable for £15000 whether the account
woent nbove £50,000 or not; apd if the
accounts were reduced by £15,000, the
guarantee was to be relcased. He had not
been able to find any satisfactory cases on
the subject, but be had mome. One of
them Wwas ll:‘“n“ v. Walmsley {81
LJ.C.P., p. 143).

At u:l.lpluu the couri adjourned untll
10.30 o'clock on the following morning.

——— |



